Request for an Urgent Appeal

Mr Paul Hunt 

Special Rapporteur of the Commission on Human Rights on the right 

to the highest attainable standard of physical and mental health

C/o Office of the High Commissioner for Human Rights

United Nations Office at Geneva

8-14, Avenue de la Paix

1211 Geneva 10 

Switzerland

Fax: +41 22 917 90 03

June 2005

RE: Request for an urgent appeal on the impact of strict intellectual property rules in free trade agreement (FTA) on access to affordable medicines in Thailand

Dear Mr Paul Hunt,

We represent a coalition of Thai human rights advocates, people living with HIV/AIDS, and civil society groups that are extremely concerned by the threat posed by TRIPS-plus rules in FTAs on Thailand’s ability to ensure access to affordable medicines and the realization of the right to health.
We would like to alert you to the fact that Thailand is currently negotiating bilateral trade agreements (FTAs) that risk containing intellectual property (IP) rules that could undermine Thailand’s ability to ensure access to affordable medicines, an inherent part of the right to health.

Thailand has already completed three rounds of FTA negotiations with the United States and will begin its fourth round in July 2005.  Thailand is also negotiating bilateral trade and regional trade agreements including FTAs with Japan and the European Free Trade Association (EFTA is composed of Switzerland, Norway, Iceland and Liechtenstein).

IP rules requested in these bilateral and regional trade negotiations risk limiting Thailand’s ability to use all the flexibilities permitted by the World Trade Organization Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement).  It is crucial that Thailand retain the freedom to use these flexibilities, such as compulsory licenses,
 to reduce the cost of medicines and comply with its obligations under the right to the highest attainable standard of health as committed in International Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on the Rights of the Child (CRC) and the Convention on the Elimination of all forms of Discrimination Against Women (CEDAW). 

Thailand has a dramatically high rate of HIV/AIDS. The Bureau of Epidemiology, Ministry of Public Health has estimated that there are 700,000 (about 1.1% of the population) persons currently infected by HIV.  Among these, 170,000 are AIDS patients and only 50,000 HIV-infected people are able to get anti-retroviral drugs.  About 80% of the drugs are non-patented drugs produced by the Government Pharmaceutical Organisation.   Each year, there are 25,000 newly infected persons. 
If the Thai government agrees to strict IP rules (termed TRIPS-plus rules), it may have to adopt measures that undermine its ability to ensure access to affordable medicines and the realization of the right to health.  Not only HIV/AIDS patients will be badly affected, but overall access to essential medicines will be limited due to increased prices.
Your help is urgently needed to ensure that the Thai government takes into account its human rights obligations when it negotiates IP rules in trade agreements. It is also crucial that the Thai government is reminded of its obligation to ensure access to information and consultation concerning health issues, particularly in the context of the FTA negotiations. 

We therefore urge you to send an urgent appeal to the Government of Thailand, reminding them of Thailand’s obligations under right to health and the need to undertake a human rights impact assessment of TRIPS-plus rules, before undertaking any commitments on IP rules in FTA negotiations.

1. Intellectual property rules in FTAs under negotiation threaten to undermine Thailand’s ability to ensure access to affordable medicines 

Intellectual property (IP) rules, especially rules on patents, give monopoly rights to patent owners that allow them to keep the prices of medicines artificially high.  Thailand, as member of the WTO, is required to implement the standard of IP protection in the TRIPS Agreement.  However, Thailand is allowed to use all the flexibilities in the TRIPS Agreement, such as compulsory licenses or parallel imports, to reduce the cost of medicines.  This was reaffirmed by the WTO Doha Declaration on TRIPS and Public Health in November 2001.

These crucial flexibilities are under threat if Thailand agrees to TRIPS-plus rules in any of its FTA negotiations.  Even if the requests made to Thailand on IP rules have not been made public, there is a very high risk that the level of protection requested will be expanded into TRIPS-plus, as already appeared in FTAs between the United States and other developing countries.  The head of the Thai negotiators said during the third round of the negotiations between Thailand and the US that they will sacrifice whatever helps improve the deal.  Such a negotiating strategy confirms the fear on Thailand’s possible agreement to TRIPS-plus rules in the US-Thailand FTA.  If this is the case, these rules will be used as a benchmark for similar demands by other countries including EFTA countries, whose demand is highly likely to show similar expansion of IP rules.  

The TRIPS-plus rules in other bilateral trade negotiations that risk being demanded of Thailand include:

· Patent term extended beyond 20 years to compensate for up-front administrative or regulatory delays in granting the original patents, consistent with US practice;

· Restriction of parallel importation by giving patent holders the means to block it;

· Restriction of the grounds for compulsory licensing;

· Prevention of the use of clinical trial data by generic producers with 5-10 years of data exclusivity protection;

· Criminal penalties for companies that making pirated copies from patented products. 

These sets of rules will limit the government’s ability to manufacture generics and/or shop around for cheaper medicines in foreign markets, making it more difficult for governments to increase access to affordable medicines when necessary and thus delaying or even preventing generic competition.

Thailand, as a State party to the International Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on the Rights of the Child (CRC) and the Convention on the Elimination of all forms of Discrimination Against Women (CEDAW), has an obligation to respect, protect and fulfil the right to the highest attainable standard of health.
  An essential element of the right to health recognized by these treaties is the obligation to ensure everyone’s access to affordable medicines without discrimination, in order to prevent, treat and control diseases.  If Thailand agrees to TRIPS-plus rules in any of its FTA negotiations, it risks undermining its ability to comply with its human rights obligations under the right to health, according to article 12 ICESCR.
  These include, ensuring access to health goods, taking all appropriate measures to prevent, treat and control epidemic and endemic diseases and providing essential drugs.  

It is therefore important to remind Thailand that if it commits to TRIPS-plus rules that require it to adopt measures incompatible with its obligations under the right to health; this may constitute a violation of the right to health.  

2. Lack of access to information and consultation in FTA negotiations 

Thailand’s bilateral and regional trade negotiations, especially the United States-Thailand FTA negotiations, are conducted in a secretive manner.  Even though the government claimed to consult with people through several organised meetings, only limited groups of people have had opportunities to participate.  There is a lack of access to the draft negotiating texts in all sectors, which creates difficulties for people to assess potential impacts from the negotiations.  The Thai version of the Thailand-Australia FTA text was not accessible on the authority’s website until the agreement was signed.  Moreover, until now, no official text in Thai is available for the public at large. Particularly the Thai government in negotiating an FTA with the US agreed to the US’s demand to keep the negotiating process secret.  Such conduct of the two negotiating parties do not only violate Article 76 of the Thai Constitution which promotes people participation in decision making process
, but also the Section 2102 (b) (5) of the US’s Bipartisan Trade Authority Bill 2002
.    
Thai civil society groups were consulted in the review of the trade negotiations undertaken by the Thai Senate Standing Committees on Foreign Affairs; Economic, Commercial and Industrial Affairs; Agriculture and Cooperatives; and Finance, Banking and Financial Institutions.  The conclusions of the Standing Committees published on 10 October 2003 stated that there was a lack of participation by all stakeholders in determining the country’s positions in the trade negotiations and systematic or comprehensive studies of the impact of the FTAs on social, environmental and human rights obligations were absent.  

These recommendations were echoed by the House of Representatives Sub-Committee on FTAs which recommended in November 2004 that the Thai government consult with all stakeholders.  Moreover, the Thai National Human Rights Commission, in 2004, has voiced concerns about the lack of transparency and public consultation in the FTA negotiations. 

In view of these concerns, Thailand must be reminded to ensure greater access to information and participation in trade decision-making processes that affect the realization of the right to health.  This would comply with Thailand’s obligation to ensure freedom to seek, receive, and impart information on matters affecting health according to article 12 CRC, as interpreted by General Comment No. 14 (2000), as well as under general human rights principles of accountability, access to information, and participation.

3. Background and chronology 

The APEC (Asia Pacific Economic Cooperation) meeting in October 2003 is regarded as a starting point of the accelerating bilateral trade negotiations in Thailand.  Shortly before the summit began, Thailand signed its tariff reduction agreement on vegetable and fruit products with China on 18 June 2003. During the welcoming of the APEC’s participating ministers, Prime Minister Thaksin Shinawatra signed the Thai-Indian Free Trade Agreement with India’s prime minister on 8 October 2003 while during the meeting, the Thai government organized unofficial bilateral free trade agreement negotiations with the US President and leaders of several other countries.   

Today, Thailand has already concluded comprehensive agreements with Australia and New Zealand and partial agreements with China, India and Bahrain.  Negotiations with Japan, the US, Peru, BIMST-EC (consisting of Bangladesh, India, Myanmar, Sri Lanka, Phutan and Nepal) and EFTA are ongoing.  

By the end of 2003, little was known about the impacts of FTAs.  In September 2003, the presentation of a research conducted by the Thailand Development Research Institute (TDRI) triggered widespread concerns over the impacts of the FTA with the US.  Academics and civil societies previously working on WTO issues have addressed the potential threats from FTAs, including the expansion of intellectual property rights protection.  FTA Watch and allies have organised several conferences and urged the government to disclose information on negotiations and involve people into the process.  However, the Prime Minister announced in February 2004 that there was no need for parliamentarian scrutiny.

The negotiations with the US are proved to be the biggest threat to access to medicines.  Since the start of FTA negotiations, the Thai Network for People Living with HIV/AIDS (TNP) and its allies have made several moves to raise awareness and concern regarding access to medicines.  They submitted letters and met with related government officials to ensure that IP in health and drugs would not be included in the negotiations (see details in Annex).  As resistance rose during the third round of the negotiations in March 2005, the Deputy Foreign Ministry of the US paid a visit to the Thai government and emphasised the importance of expanding IP protection in the FTA.  

4. Action requested

Thailand is under pressure from its trading partners to finalize its bilateral and regional trade negotiations as soon as possible.  The fourth round of the US-Thailand FTA negotiations will take place during 11-15 July 2005 in Montana, United States which IP rules was already announced to be one of the major areas for the negotiation.   

It is therefore a matter of urgency that the Thai government be reminded of its international human rights obligations before 11 July 2005.
It is crucial that Thailand be reminded of the recommendations that you have made in the report of the Mission to the WTO, notably that “States be cautious about enacting ‘TRIPS-plus’ legislation without first understanding the impact of such legislation on the protection of human rights, including the right to health.”

We therefore urge you to submit an urgent appeal communication to the government of Thailand – including, the Ministry of Trade, Ministry of Health and the Thai trade negotiators – calling on them to take into account their obligations under the right to health when they negotiate IP rules in bilateral and regional trade agreements.  

It is also fundamental to urge Thailand to ensure access to information, consult with civil society and undertake a human rights impact assessment of the effect of TRIPS- plus rules on the access to affordable medicines and the realization of the right to health before making any trade commitments. 

We would like to inform you that we are planning to make this letter public and available to the media in order to ensure that Thai citizens are aware of the need for greater accountability, transparency and human rights consistency in Thailand’s trade negotiations.  

We thank you in advance for heeding our request and appealing to the Thai government. 

Yours sincerely,

The undersigned organizations:

AIDS Access Foundation

Alternative Agriculture Network

Biodiversity and Community Rights Action Thailand

Center for Aids Rights

Confederation of Consumer Organization
Drug Study Group

Focus on the Global South (Thailand)

Foundation for Consumers

FTA Watch

Medecins Sans Frontiers-Belgium (Thailand)

Thai Action on Globalisation

Thai Network of People Living with HIV/AIDS

Thai NGO Coalition on AIDS

The Assembly of the Poor

The Rural Reconstruction Alumni and Friends Association
The Strategic Policy on Natural Resources Base Project , National Human Right Commission
Annex

Movements of Civil Society Relating to Right to Access to Medicines

	Date
	Movements

	September 18, 1999 
	The Thai Network for People Living with HIV/AIDS (TNP) and its allies submitted a letter to the Ministry of Public Health (MOPH), calling for an enforcement of a Compulsory License (CL) on the Bristol-Myers Squibb (BMS) Company’s ddI, which would allow the Government Pharmaceutical Organisation (GPO) to produce ddI in the same formula to the company based on article 51 of Patent Act. 

	September 12, 1999
	The GPO met the Director of the Department of Public Intellectual (DPI) to submit their intention to use the CL in ddI production.

The DPI advised the GPO to write to the BMS company before trying the CL as the second choice.

	November 13-17, 1999
	No progress of the negotiations between the GPO and the BMS.

The TNP called the Public Health Minister to oversee the issue.

	November 18, 1999
	The TNP and allies submitted a letter to the Public Health Minister. 

	December 22-24, 1999
	100 people of the TNP from over the country, NGOs working with HIV/AIDs and consumers, and the GPO’s labour union were gathered in front of the MOPH to support CL implementation.

	January 2003
	The MOPH announced not to use the CL measure but to have the GPO producing DDI powder, instead of ddI tablets. 

	January 18, 2003
	The TNP and other NGOs working on HIV/AIDS submitted a letter to the President Bill Clinton, demanding a clear position on CL. 

	January 28, 2003
	The TNP received a reply letter from the United States Trade Representative (USTR), stating that the US supported HIV/AIDS-infected people to access to medicines and treatments in every means including the enforcement of CL under conditions of TRIPS.

	April 2,  2003
	The TNP urged the Commerce Minister to show the ministry’s position in protecting public interests during the WTO meetings.  

	October 2, 2003
	The ddI working group organised a workshop “Health of All under World Trade Agreement” in parallel to the WTO’s workshop in Geneva.  

	February 8, 2004
	TNP and allies organised a workshop on impacts of FTAs in Bangkok.

	February 19-20, 2004
	TNP and allies organised a workshop on impacts of FTAs in a Northern province.

	February 26-27, 2004
	TNP and allies organised a workshop on impacts of FTAs in a Northeastern province.

	March 4-5, 2004
	TNP and allies organised a workshop on impacts of FTAs in a Southern province.

	March 8-9, 2004
	FTA Watch organised a workshop on impacts of FTA in Bangkok.

	June 11, 2004
	TNP and allies met the Prime Minister Dr Thaksin Shinawatra in relation to right to treatment and raised a concern over FTAs’ negative impacts on right to medicines.

	June 28, 2004
	FTA Watch rallied for awareness raising on the 1st round of negotiations in FTA Thailand-US 

	June 29, 2004
	FTA Watch submitted a request letter to a US representative from the US Embassy, demanding an exclusion of IP rules in the FTA negotiations between Thailand and the US.

	July 14, 2004
	TNP and allies released a press statement on “ARVs access for all” 

	September 29, 2004
	TNP and allies met and discussed the concern of having IP in the FTA negotiations with the Director of Department of Intellectual Property.  

	November 15, 2004
	FTA Watch organised a round table on FTA Thailand-US and impacts on public health system.

	March 18, 2005
	TNP and allies met the Director of GPO, demanding Thailand’s position in FTA negotiations in relation to IP rules. 

	March 28, 2004
	FTA Watch organised a conference on impacts of FTA Thailand-US in collaboration with Senate Standing Committees. 

	March 30, 2005
	FTA Watch did a street campaign on impacts of FTA Thailand-US.

	March 31, 2005
	FTA Watch submitted a letter to the head of negotiators at the Ministry of Foreign Affairs, demanding IP off the table and real people participation in the FTA negotiation process.

	April 1, 2005
	FTA Watch did a campaign against FTA Thailand-US in front of the US Embassy, Bangkok.

	April 5, 2005 
	1,500 people rallied against the inclusion of IP in the FTA with US in Pattaya, Chonburi province during the third round of the negotiations. 


� Compulsory licensing allows public authorities to issue a license to use, offer for sale, manufacture or import a generic drug without the consent of the patent holder, as long as the patent holder is adequately compensated.


� Article 12 International Covenant on Economic, Social and Cultural Rights (ICESCR), article 24 Convention on the Rights of the Child (CRC) and article 12 Convention on the Elimination of all forms of Discrimination Against Women (CEDAW).


� Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 14 (2000), The right to the highest attainable standard of health, E/C.12/2000/4, 11 August 2000.


� Section 76 of The Constitution of the Kingdom of Thailand says “The State shall promote and encourage public participation in laying down policies, making decision on political issues, preparing economic, social and political development plans, and inspecting the exercise of State power at all”.


� In the US’s Bipartisan Trade Authority Bill 2002, Section 2102 (b) (5) TRANSPARENCY says:


The principal negotiating objective of  the United States with respect to transparency is to obtain wider and broader application of the principle of transparency through





(A) increased and more timely public access to information regarding trade issues and the activities of international trade institutions;





(B) increased openness at the WTO and other international trade fora by increasing public access to appropriate meetings, proceedings, and submissions, including with regard to dispute settlement and investment; and





(C) increased and more timely public access to all notifications and supporting documentation submitted by parties to the WTO.














� Commission on Human Rights, The right of everyone to the enjoyment of the highest attainable standard of physical and mental health, Report of the Special Rapporteur, Paul Hunt, Mission to the World Trade Organization, E/CN.4/2004/49/Add.1, 1 March 2004.
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